Il Buon Governo

Good Government in the U.S. Political Tradition

Alejandro Crosthwaite

Introduction

"Good Government” is a normative
description of how government ought to be
constituted. Governance describes "the process
of decision-making and the process by which
decisions are  implemented (or  not
implemented)."* According to Thomas
Jefferson, the government ought to be judged by
how well it meets its legitimate objectives.? For
the American people these objectives are
enumerated in the Preamble of the U.S.
Constitution: "We the People of the United
States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquility,
provide for the common defense, promote the
general Welfare, and secure the Blessings of
Liberty to ourselves and our Posterity, do ordain
and establish this Constitution for the United
States of America."® This essay presents the
unique contribution of the American political
tradition to the discourse on good government
as established in the U.S. Constitution and
explained in the Federalist Papers. It will first
look at what is meant by the American political
tradition, then it will set forth the arguably main
contributions of that tradition to the question of
good government, and it will conclude with
current trends in the U.S. regarding the
interpretation and application of these eternal
and universal principles.

What is the American Political Tradition?
This is a very complex and disputed

question. However, most scholars agree that
the "American Founding Period" (1760-1791),

during which there was a coming together of
great individuals and great ideas, Vviz,
Alexander Hamilton, James Madison, Thomas
Jefferson, John Adams, Benjamin Franklin,
George Washington, et alt., is at the "core™ of
American political theory.* This period gave
rise to various schools of thought each of which
tried to explain the theories, values, and
intellectual "forces" that motivated the founding
generation in the creation of the first modern
republic.> There are numerous documents of
this period relating to core concerns of good
governance that reveal a good deal about
American political thought on the subject.
Among these documents must be included the
United States' Declaration of Independence
(1776), the Articles of Confederation (1777),
the states constitutions, and most importantly,
the U.S. Constitution (1788).° Without a doubt,
after the ratification of the Constitution,
American political thought tends to concentrate
on issues arising from it. The records of the
deliberations of the Constitutional Convention
in Philadelphia (May 14 to September 17,
1787), the ensuing debates in the different
ratification conventions and the published
essays on both sides of the ratification debate
are found in The Federalist Papers —a series of
85 articles or essays published in various New
York City papers advocating for the
endorsement of the United States Constitution
written by Alexander Hamilton, John Jay, and
James Madison (1787-1788).” These essays are
generally considered by most scholars to
provide the best insight into the theories
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underlying the constitutional forms and

processes of the American republic.®

The Contribution of American Political
Theory to the Discourse on Good
Government

There is a uniqueness to the American
political tradition on the subject of good
government. According to Prof. George W.
Carey, Professor of Government at Georgetown
University, the basis for this distinctiveness
derives from the question put forth by
Alexander Hamilton in the first paper in The
Federalist, "whether societies of men are really
capable or not, of establishing good government
from reflection and choice, or whether they are
forever destined to depend, for their political
constitutions, on accident or force."® Hamilton
believed this was the main issue confronting not
only the American people but all of humanity.
The affirmative answer given to this question
with the ratification of the Constitution on June
21, 1788, has served to provide a unique and
important contribution to the discourse on good
government for all ages and peoples. As Carey
explains, It is quite understandable why the
Constitution should serve this function. It was
not ordained or sanctioned by the gods, nor was
it "given™ to the people by a mythical lawgiver.
Rather, it is a written document, the result of a
deliberative process, that can be looked upon as
embodying the "constitutive will" of a people;
that is, it spells out in some detail the processes
and institutions by which the people, acting in
the constituent capacity, have consented to be
governed. It established the government with
the understanding that it is "fundamental law,"
unalterable by the government it created.'?

America is truly unique because, unlike
other nations founded on ethnicity, a common
religion or shared history, the American
republic is founded on the universal ideas of
liberty and equality: "America is the only
nation in the world founded on a creed that is
applicable to all men and to all times."** This is

what makes the contribution of the American
political tradition to the question of good
government an exceptional one. Based on these
two ideas of liberty and equality the American
political tradition contributed, arguably, five
major principles to the reflection of good
government: Republicanism, Rule of Law,
Federalism, Separation of Powers, Bill of
Rights, and Separation of Church and State.
Republicanism

When Americans pledge allegiance to
the "flag of the United States of America,” they
uphold “the republic for which it stands."*?> A
republic, as James Madison explains in
Federalist no. 10, is a "government in which the
scheme of representation takes place.” Unlike
direct democracy in which people vote on laws
directly, in a republic such as the United States,
the people vote for representatives who in turn
vote on the laws proposed. The Founding
Fathers chose the republican model because
they sought to protect the individual from the
will of the majority. Representation, Madison
explains in Federalist no. 63, is “sometimes
necessary as a defense to the people against
their own temporary errors and delusions."
Representatives, moreover, continue to remain
accountable to the people who elect them.
Though the American people and government
commend democracy as the most just form of
government what they truly mean Dby
"democracy” is "a regime in which free
elections regularly take place and a government
that protects the rights of all." ** Thus, one may
conclude that America is a "democratic
republic."” Throughout its history, America has
fought to include into this process of political
participation all those who have been excluded
for different reasons, hence, for example, the
struggle for women's suffrage and the African
American struggle for civil rights constitute the
continual effort of "We the people"” to actualize
this principle.**
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Rule of Law

The rule of law is the idea, as John
Adams wrote, that the United States is
constituted by a "government of laws, not of
men."™® This is implicitly expressed in the
Constitution's  supremacy  clause:  "The
Constitution, and the Laws of the United
States... shall be the supreme Law of the Land"
(Article VI). This general principle is the
foundation of the American legal and political
system. The rule of law is composed of four key
components:

First, the laws equally bind those who
govern —including legislators, judges, and
executive authorities— and those who are
governed. No person can ignore the law, and
no person is unprotected by the law. Second,
when laws are violated, the rule of law requires
a formal, unbiased, and routine process of law
enforcement and adjudication.  Third, the
principle requires certain standards to which
lawmaking must conform. For example, no law
can declare and act to be a crime after it
occurred. Such a law would subject citizens to
the whims of government. Lastly, the rule of
law is based on, and emphasizes the centrality
of, lawmaking.® For this reason, although there
are in the U.S. three coequal branches of
government due to the principle of separation of
powers, as we shall see below, the legislative
branch should be first among equals.

Federalism

Federalism is a form of government in
which its powers are divided between the
regional states and federal governments.*’ The
Tenth Amendment which declares that "The
powers not delegated to the United States by the
Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people” affirms that the U.S. Constitution
creates a federal form of government. The
principle of federalism has three main benefits.
First, federalism, following the principle of
Subsidiarity, ensures that power is exercised at

the closest and most accountable level possible.
Second, federalism provides a "vertical"
separation of powers along with the
"horizontal™ division of powers. Finally, if
different regional states have the ability to make
diverse laws, and the general public is free to
move from one state to another, the regional
states have stronger motivations to make better
laws.** However, two major issues connected
with this principle have surfaced in the course
of the American experience of good
government: "the foundations of union, that is,
whether the union is a contract between states
or whether it is based on the assent of the
people; and the extent of national power vis-a-
vis those of the states."'® These two issues were
some of the major questions underlying the
American Civil War (1861-1865) and continue
to be debated today.

Separation of Powers

The principle of separation of powers
dictates that the executive, legislative, and
judiciary powers of government should be
divided into different branches and not
concentrated in one (Article I-1ll1).  The
Founding Fathers argued that these powers
should be separate and distinct because of the
corrupting nature of power —power must be
checked or it will be abused. James Madison,
in his essay in the Federalist Papers, states that
the combination of legislature, executive, and
judicial powers is "the very definition of
tyranny" (Federalist, no. 47). The Constitution
also gives each of these powers of government
the ability to keep in check the other branches
of government. "The Constitution not only
divides power but also sets it against itself,
thereby creating a dynamism within the
workings of government that uses the interests
and incentives of those in government to
enforce constitutional limits."® The separation
of the branches of government also intends to
improve the efficiency of the State by allowing
each branch to fulfill its specialized function:
the Legislative Branch makes laws, the
Executive Branch enforces and carries out the
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laws, and the Judicial Branch interprets the
laws.?* On the other hand, some argue that the
original understanding of the separation of
powers has changed over time.?? It seems that
the Founding Fathers regarded the Legislative
Branch of government as the foundation of the
Constitutional system in that they gave it
virtually all of the powers delegated to the
federal government; it can "discipline™ the other
branches through impeachment and removal of
powers; and it plays a key part in the
amendment  process (See  Article 1).
Nevertheless, by the beginning of the twentieth
century “"the concept of constitutional
federalism was abandoned, the president's role
as chief legislator was solidified, and the public
had come to accept, even demand, an energetic
and positive executive branch."?®  Since the
early twentieth century many contend that
Congress has in fact delegated its legislative
powers to the executive power in violation to
what John Locke wrote in his Second Treatise
of Civil Government: "The Legislative cannot
transfer the Power of Making Laws to any other
hands. For it being but a delegated Power from
the People, they, who have it, cannot pass it
over to others."* Even more so, the Supreme
Court, particularly since World War I, has
taken very controversial decisions that have had
a tremendous impact on U.S. politics and
society giving it a prominence, some would
argue, not envisioned by the original Framers.?
For this reason, the separation of powers,
already changed by the creation of a powerful
executive at the beginning of the Twentieth
century, has been transformed even more since
World War 1l with the development of an
overly influential Judiciary, thus weakening,
some would argue, the federalist principle as
first envisioned by the Framers of the
Constitution.

Bill of Rights
The Bill of Rights, ratified on December

15, 1791, comprise the first ten amendments to
the Constitution. These amendments curtail the

powers of government so as to protect the four
freedoms of religion, speech, free press,
assembly, and association. It also established
the rights to keep and bear arms and trial by
jury. It defends citizens from search without a
warrant, self-incrimination and the quartering of
soldiers. The Bill of Rights also recognizes that
there might be other rights not spelled out in the
present Ten Amendments and therefore the
federal government or the regional states may
establish other rights. Many Framers of the
Constitution, however, held that the inclusion of
a Bill of Rights in the Constitution was
needless. In Federalist no. 84, Hamilton argued
that a bill of rights is "not only unnecessary in
the proposed constitution, but would even be
dangerous. They would contain various
exceptions to powers which are not granted; and
on this very account, would afford a colorable
pretext to claim more than were granted.”
After all, he inquires "why declare that things
shall not be done which there is no power to
do?" Nevertheless, Anti-Federalist (opponents
of the Constitution, viz., most likely George
Clinton, Robert Yates, Samuel Bryan,
Melancton Smith, Patrick Henry and either
Richard Henry Lee or Mercy Otis Warren)
insisted on the inclusion of a Bill of Rights.?
These men argued that the Bill of Rights is
necessary to guarantee that the federal
government does not take away the individual
rights of its people. When the government
(state or national) does something that violates
the rights of citizens it is up to the Supreme
Court using its power of judicial review to
strike down the act citing the Bill of Rights.?’

Separation of Church and State

The Constitution states that "Congress
shall make no law respecting an establishment
of religion, or prohibiting the free exercise
thereof” (Amendment 1). In other words, the
amendment prevents Congress from
establishing an official state religion. This was
a unique principle unheard of during the time of
the ratification of the Constitution.®
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Some argue that this principle does not
support the modern American (or Continental
European view) that religion must therefore be
excluded entirely from the public square. That
although the First Amendment establishes the
separation of Church and State, it does not
necessarily create an absolute separation
between them: "The Founders were not,
however, hostile to religion and did not view
references to God in public laws, official
speeches and ceremonies, on public property
and in public buildings, and even in public
schools as an unconstitutional establishment of
religion."® However, on January 1, 1802,
Jefferson wrote a letter to the Danbury Baptist
Association in the state of Connecticut which
was published in a Massachusetts newspaper
where he states, "I contemplate with sovereign
reverence that act of the whole American people
who declared that their legislature should 'make
no law respecting an establishment of religion,
or prohibiting the free exercise thereof,' thus
building a wall of separation between Church &
State."*® Jefferson's "wall of separation"
metaphor has been evoked frequently by the
U.S. Supreme Court either as an absolute
principle whereby religion is to be completely
excluded from the public square or as a porous
wall between Church and State that allows
religion to have a suitable role in the public
forum. Hence, the proper relationship between
religion and State in the U.S. remains an
ongoing contest.*

Conclusion

In the late nineteenth and early twentieth
century reformers arouse in the United States
who believed that in order to address its modern
problems, America had to take a wider
understanding of the role of good government
and interpretation of the Constitution.
Progressives paved the way for contemporary
political liberalism.** Some Progressives were
well-known journalists such as Herbert Croly,
some were renowned professors such as
Woodrow Wilson (president of Princeton before
he was President of the United States) and John

Dewey, and many were charismatic political
leaders such as Robert LaFollete and Theodore
Roosevelt.*®* Some were Democrats, such as
President Wilson, while others belonged to the
Republican Party like Theodore Roosevelt.
Progressives lobbied for an expansive and pro-
active government, a "living" and evolving
Constitution, and the rule of "experts" in
nationally centralized administrative agencies.*
Progressives argue that the Framers of the
Constitution quickly realized that any document
meant to structure a government needed
flexibility in order to endure the passing of
time. Thus they incorporated into the
Constitution two important flexibility features:
the "Elastic Clause" (Article 1, Section 8,
Clause 18) and the "Amendment Process"
(Article 5).%

At the same time, in the early Twentieth
century as the Progressive movement began to
expand and dominate American politics and
academia, well-known political figures and
intellectuals, such as President Calvin Coolidge
(1921-1923), began to overtly counter
Progressivism advocating a return to the literal
first principles of the Framers and "small"
government.®*®  The Conservative movement
became more visible and more formalized after
1945 with the work of conservative scholars
and politicians such as William F. Buckely,
Russel Kirk, and Barry Goldwater.*” One of the
main points of contention that Conservatives
have against Progressives is their understanding
of the Constitution as "living law." The
American Conservative movement believes that
"the original structure of America's carefully
written constitution and its enduring framework
of limited government is the best mechanism
for securing national independence, providing
economic opportunity, establishing religious
liberty, and maintaining a flourishing society of
republican  self-government."*®*  However,
Progressives continue to argue, as Thomas
Jefferson contended, that "the Constitution is
not a fixed, static document that locks future
generations of Americans into late 18th century
constitutional interpretations.”* The wisdom of
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the Constitution, they dispute, is in its capacity
to adjust to the changing circumstances and
knowledge of new times: "The Founders wanted
citizens to draw on the best available evidence
and evolving understandings of democracy to
keep the spirit of individual liberty and political
equality alive."* These two interpretations and
applications of the principles of the American
political tradition, Progressive and
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